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(i) 


STATEMENT OF QUESTION PRESENTED 
In the opinion of the appellant, constituting the District 
Unemployment Compensation Board, the question presented is: 
By statute, an appeal to the Board's appeals examiner from 
an initial determination of the Board must be filed "within ten 


days after notification thereof or after the date such notification 


was mailed to his last known address." Since appellee's appeal to 


the Board's appeal examiner from the initial determination of the 
Board was not filed within ten days from the date of mailing of 


said initial determination, was not said appeal filed untimely? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
Appellant 
- Vv. 
WM. HAHN & CO., INC. 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a statutory appeal under the District of Columbia 
Unemployment Compensation Act from an order of the United States 
District Court for the District of Columbia reversing a decision 
of -the appellant, District of Columbia Unemployment Compensation 
Board, which had! affirmed a decision of the Board's appeals 
examiner that appellee had failed to file a timely appeal in 
the Board's awarding of benefits to Dennis E. Cockrell. Juris- 
diction in this Court is based upon D. C. Code Title 46-312 
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was signed by the U. S. District Court for the District of 
Columbia granting Summary Judgment for the appellee (J.A. 12). 
On October 6, 1967, the appellant filed a Motion for Recon- 
sideration (J.A. 13). On December 20, 1967, the Motion for 
Reconsideration was denied (J.A. 13). A Notice of Appeal 

to the U. S. Court of Appeals for the District of Columbia 


was filed on January 17, 1968 (J.A. 14). 


STATEMENT OF POINTS 
The lower court erred in: 

1. Reversing the resolution of the appellant 
affirming the decision of its Appeals Examiner in that the 
appellee had not filed a timely appeal. 

2. Reversing the decision of the appellant Board as 
appellee had not exhausted his administrative remedy. 

SUMMARY _OF ARGUMENT | 

Title 46-311 (b) (1961 edition) of the D. C. Code provides 
that promptly after a claim has been filed the Board shall make 
an initial determination. This determination includes whether 
or not benefits are payable, and if payable, the week the pay- 
ments will commence, the maximum duration thereof and the 
weekly benefit amount. All interested parties are to be promptly 


notified of the determination. 


On March 8, 1967, the Board mailed appellee a Notice to 
Base Period Employer to its last known address. This notice 
indicated that a claim for unemployment benefits had been filed 
by one Dennis E. Cockrell on February 20, 1967 and that, asa 
base period employer, potential charges to its reserve account 


was $673.00. Clearly noted thereon was the statement that the 
| 


filed "within ten days after the date of 
notification or mailing of the decision 
of an appeal tribunal...the decision 

of the appeal tribunal shall constitute 
the decision of the Board and shall be 
effective as such." 


The District Court having dismissed the 
complaint after having found upon what we 
agree was ample and adequate evidence that 
the notice of appeal had not been filed 
within ten days of the mailing of the 
decision; and this court being satisfied 
that the requirement of the Code is juris- 
dictional; now, in consideration of the 
foregoing and of all of the matter sub- 
mitted on this appeal and the findings of the 
trial judge, it is ORDERED that the judgment 
appealed from be affirmed, ***" 


Congress specifically provided in 46 D. C. Code 312 (a) 
as follows: 

“Provided, That no appeal shall be per- 

mitted under this section by any party 

who has not first exhausted his adminis- 

trative remedies as provided by this 

Act." 

In a case involving an appeal to the Contribution Rate 
Review Committee from the issuance of a rate by the Board 
the United States Court of Appeals for the District of 
Columbia Circuit construed a statutory fifteen day appeal 
period to be jurisdictional. See Spencer, et al v. Lampros, 
94 U. S. App. D. C. 397, 216 F. 2d 462. 


This Court in an unpublished decision dismissed the appeal 


in Lawyer v. District Unemployment Compensation Board, Number 


14,696 solely upon the basis that appellant did not file her 
appeal within the thirty days allowed by Section 46-312, D. C. 
Code 1961 Edition. 
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APPENDIX OF STATUTES 


DISTRICT OF COLUMBIA CODE 
Title 46-311 


(b) Promptly after an individual has filed a 
for benefits, an agent of the Board designated! by it 
for such purpose shall make an initial determination 
with respect thereto which shall include a determina- 
tion with respect to whether or not such benefit may 
be payable, and if payable, the week with respect to 
which payments will commence, the maximum duration 
thereof, and the weekly benefit amount, except) that 
in any case in which the payment or denial of benefits 
will be determined by the provisions of section 
46-310 (e), the agent shall promptly transmit such 
claim to an appeal tribunal which shall make a 
decision thereon after such investigation as it 
deems necessary, and after affording the parties © 
opportunity for fair hearing in accordance with 
subsection (e) of this section, and the claimant 
and interested parties shall be given notice thereof 
and permitted to appeal therefrom to the Board’ and 
the courts as is provided in this chapter for notice 
of, and appeals from, decisions of appeal tribunals. 
An initial determination may, for good cause, be 
reconsidered. The claimant and other parties to 
the proceedings shall be promptly notified on ithe 
initial determination or any amended determination 
and the reasons therefor. Benefits shall be denied 

_ or, if the claimant is otherwise eligible, paid 

» promptly in accordance with such initial determi- 

“ nation except as hereinafter otherwise provided. 
The claimant or any party to the determination 
may file an appeal from such initial determination- 
or from a reconsideration of such determination 
within ten days after notification thereof, or 
after the date such notification was mailed to 
his last known address. If upon such initial | 
determination benefits are allowed but the record 
of the case indicates that a disqualification has 
been alleged or may exist, benefits shall not be 
paid prior to the expiration of the period for 
appeal as hereinafter provided. If an appeal jis 
duly filed with respect to a matter other than 
the weekly benefit amount or maximum duration lof 
benefits, payable, benefits with respect to the 
period prior to the final decision of the Board 
shall be paid only after such decision; Provided, 
That if an appeal tribunal affirms an initial | 
determination allowing benefits, such benefits 
shall be paid regardless of any appeal which may 

| 
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Board and no bond shall be required for entering such 
appeal. In no event shall any appeal act as a super- 
sedeas. In any appeal under this section the findings 
of the Board, or the examiner or appeal tribunal, as 
the case may be, as to the facts, if supported by 
evidence and in the absence of fraud, shall be con- 
clusive, and the jurisdiction of said court shall be 
confined to questions of law: Provided, That no 
appeal shall be permitted under this section by any 
party who has not first exhausted his administrative 
remedies as provided by this chapter. 


(b) An appeal may be taken from a decision of such 
court to the United States Court of Appeals for the 
District of Columbia: 


(i) 


JOINT APPENDIX 
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RELEVANT DOCKET ENTRIES 


Complaint of Appellee 
Motion to Dismiss by Appellant 


Motion of Appellee for Summary Judgment 


| 
cts as to 


Statement of Appellee of Material Fa 
Which There is No Genuine Issue 


Motion for Reconsideration 
Order | 
\ 
Order Denying Motion for Reconsideration 


Notice of Appeal 


NOTICE TO BASE PERIOD EMPLOYER 


The named worker has filed o cloim for benefits payoble under the District of Columbia Unemployment Compensation Act. 

The monetary determination of this claim is shown below ond is based upon dl wages paid to the claimant by oll of his 

omployers dering the 12 month period which ended on the last day of the month shown in item (6) The fist wook for PES PG {837 
which benefits become payable, provided claimant meets all requirements, is the calendar week beginning with the first | —————____ 
Sunday immediately following the coim date thown in item (4). (ANCIDATE) 


[tan at wt PO Percy 
re —Forat 


BENEFIT 


[09 $66 6|s 69e bese | 97.29 8 673 


You have a right to appeal this determination, provided you notify this Boord in writing within ten days from the mailing date 
ef this notice. DO NOT FIRE AN APPEAL WITHOUT READING THE INFORMATION STATED ON THE REVERSE SIDE OF THIS NOTICE. 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
Sixth ond Pennsylvania Avenve, N.W. 
Washington, D.C. 20001 
DUCE 183 (REV 1-66) = cest0e 


INFORMATION TO BASE PERIOD EMPLOYERS 


EMPLOYER APPEALS: An appeal must be specific, and not a mere protest, and may be based upon issues of disqualification, 
basic eligibility, or monetary determination. f an appeal is filed, the employer must be prepared to prove his contention and 
to appear and testify at the hearing. 


DISQUALIFICATIONS: A claimant may be disqualified for benefits for a period of 5 to 10 weeks beginning with the week in which 
the separation occurs. His total benefits payable will be reduced by the number of weeks disqualified times his weekly benefit 
amount for (1) voluntarily quitting his most recent work without good cause, and (2) discharge for misconduct in the course of 
his most recent work. Benefits may not be paid for any week during which a claimant’s unemployment is attributable to a 
labor dispute. Female claimants will not be paid benefits for the six weeks prior to expected date of childbirth and six 
weeks after childbirth. 


ELIGIBILITY: Claimants must be registered with the Employment Service, physically able to work, available for work, and 


Note: If you are the claimant’s most recent employer before he filed this claim, you will be notified as to 
whether he has heen initially disqualified or determined ineligible. You may also appeal from 
that notice. 


PLEASE SHOW CLAIMANT'S SOCIAL SECURITY NUMBER ON ALL CORRESPONDENCE. 


NOTICE TO PRINCIPAL BASE PERIOD EMPLOYER OF BENEFIT PAYMENT 


This is to notify you that the following payment of benefits has teen made 
under the District of Columbia Unemployment Compensation Act. “ fy 4 7 
| MAP 1 4 1967 


EMPLOYERS CANNOT APPEAL THE PAYMENT SHOWN ON THIS NOTICE 
(See reverse side for additional information) | 


212-5).-3920 D. E. COCKRELL 


weex no! year 
“t 


Note: If a number less than "60" is shown 9 67 
in item 6, it indicates that the claimant is 1 
now residing outside the District. | 
DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
areata ocoal 


OUCB 1834 (REV. 9-65) mIOCO C-2m.904 


INFORMATION FOR PRINCIPAL BASE PERIOD EMPLOYER 


ee ee 


The District of Columbia Unemployment Compensetion Act, os amended effective Januory 1, 19535, contains the following provisions: 
i 
| 
“The term ‘principal bose period employer’ means the employer that paid ¢ claimant the greatest amount of woges used in 
the computation of his claim, #* #3” i 
“The principal bose period employer shall be notified of EACH PAYMENT of benefits to a cloimont ot the time of such 
payment.” | 
\ 
Pursuant to the provisions quoted above, this notice is sent to you os the principal bose period en ployer of the claimant identified 
on the front of this cord. If you believe this claimant is not “unemployed” or is otherwise ineligible for ths benefit, you should notify 
this Board in writing and include reference to the claimant's social security number. The payment of this benefit connot be appeoled. 
Section 11 (b) of the Act provides appeal rights from determinations of initial claims only. i 


wioce 20.998 
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LETTER TO CLAIMANT 
March 13, 1967 

Mr. D. E. Cockrell 
8010 Burnside Road 
Palmer Park, Maryland 

Cockrell, D. E. 

S. S. No, 212-54-3920 

Our File 58.3 
Dear Mr. Cockrell: 

This office represents Wm. Hahn & Co. We have received 
notice from the District Unemployment Compensation Board that 
you are unemployed and applying for benefits. 

This letter constitutes an offer of employment. Wm. Hahn 
& Co. has available for you a job as a stock clerk, 40-hour 
week, daytime shift, at $1.40 per hour. Report on or before 
Thursday, March 16, 1967 to Mr. Macewicz at the Wm. Hahn & Co. 
warehouse, 4110 Kansas Avenue, N, W., Washington, D. C. to 
begin employment. 

If you failito take the offered employment, we shall notify 
the District Unemployment Compensation Board of your refusal to 
work. 


Very truly yours, 


Amram, Hahn & Sundlun 


APPEAL OF APPELLEE (PLAINTIFF BELOW) 
March 23, 1967 


District Unemployment Compensation Board 
Sixth and Pennsylvania Ave., N. W. 
Washington, D. C. 20001 


Re: D. E. Cockrell 
S. S. No. 212-54-392 
Our File 58.3 


Dear Sirs: 
This office represents Wm. Hahn & Co., Inc., principal 

base period employer in the captioned matter. Wm. Hahn & Co., 

Inc. hereby appeals from the payment of benefits for the 

reason that D. E. Cockrell was not eligible to receive benefits; 

and that Wm. Hahn & Co., Inc. did not receive notice of any 


determination as to eligibility from which it could appeal 


to the Board. 


In accordance with the position taken by General Counsel 
for the Board, and the ruling of the United States District 
Court, in Wm, Hahn & Co., Inc. v. District Unemployment Com- 
pensation Board, Civil Action No. 465-'66, the appropriate 
procedure is for the employer to appeal from the payment of 
benefits, and not upon receipt of a monetary determination. 
Hence, we are appealing to the Board, notwithstanding your 
statement that "Employer cannot appeal the payment shown on 
this notice". : 

Please let us know promptly whether or not you will 
entertain this appeal. If you will not, we wish to 
directly in the United States District Court. 

Very truly yours, 


Amram, Hahn & Sundlun 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD 


Claim of: Social Security No. 21254-3920 
Dennis Eugene Cockrell Appeal No. 19,273-UI 
8010 Burnside Road 

Palmer Park, Maryland 


- 
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DISMISSAL OF APPEAL BY APPEALS EXAMINER 


base period from determination 
APPEAL by claimant LJ employer [J dated March 8, 1967 


DISPOSITION: Appeal Dismissed 

Employer filed an appeal by letter postmarked March 23, 1967 
from the above determination. This appeal must be dismissed 
inasmuch as it was not filed within the mandatory ten (10) 
day period prescribed by Section 11 (b) of the District of 
Columbia Unemployment Compensation Act. 


Dated _ April 5, 1967 Erias S$ 
! Appeals Examiner 
APPEAL TO DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
April 6, 1967 
District Unemployment Compensation Board 
Sixth and Pennsylvania Avenue, N. W. 
Washington, D. C. 20001 
Re: Dennis Eugene Cockrell 
Social Security No. 212-54-3920 
Appeal No. 19,273-UI1 
Our File 58.3 
Dear Sirs: 
This letter constitutes an appeal by the base-period em- 
Ployer, Wm. Hahn & Co., Inc., from the decision of the Appeals 
Examiner in the captioned matter dated April 5, 1967. The 


ground for the appeal is that the record shows, without contra- 


diction, that the first notice Wm. Hahn & Co., Inc. received 


in respect to the determination of eligibility was dated March 
14, 1967, DUCB Form 183A. Consequently, Wm. Hahn & Co's 
appeal dated March 23, 1967 was timely and should not have 
been dismissed. 


The Appeals Examiner seems to take the position, implicitly 
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and not explicitly, that a monetary determination, DUCB form 183, 
dated March 8, 1967, constituted an appealable notice of eligi- 
bility. The Appeals Examiner has ignored the position taken 

by General Counsel for the Board, and by the court, in Wm, Hahn & 


Co,, Inc, v. District Unemployment Compensation Board, Civil 
Action No.’ 465-'66. 


Wm. Hahn & Co., Inc. hereby requests a hearing on this appeal. 


Very truly yours, 


DISMISSAL OF APPEAL 


In Re: Claim of Social Security No. 212-54- 3920 
Dennis E, Cockrell Appeal Number: 19,273 


RESOLVED: That the decision of the Appeals Examiner dated 
| 
April 5, 1967 dismissing the appeal, be affirmed. This action 
is taken because the determination appealed from was dated 


March 8, 1967 and the appeal to the Appeals Examiner was not 


filed until March 23, 1967, more than the ten days |allowed by 
law in which to appeal. : 
The Board having fully considered the facts as. shown by 


the data and statements contained in the record of jsaid clain, 


is of the opinion that no further hearing of the appeal is 


justified. 


Date: April 18, 1967 
APPROVED BY THE BOARD 
cc: employer 
employer's attorney /s/ WALTER N, TOBRINER, 
claimant Chairman | 
legal 
appeals 
resolutions 


(Filed May 17, 1967) 
COMPLAINT OF APPELLEE 


1. This Complaint constitutes an appeal from a final 


decision of defendant District Unemployment Compensation Board, 


which appeal is taken pursuant to Sec. 12(a) of the District of 
Columbia Unemployment Compensation Act, Title 46-312(a), D. C. 
Code, and is within the jurisdiction of this Court. 

2. Plaintiff Wm. Hahn & Co., Inc., is a domestic corpora- 
tion, with offices at 7th and K Streets, N. W., Washington, D. C. 

3, Claimant’ in the proceedings before defendant, Dennis E. 
Cockrell, is an adult individual, whose last known address at 
the time of the filing of his claim was 8010 Burnside Road, -Palmer 
Park, Maryland. 

4. Claimant was employed by plaintiff as a stock clerk, 
daytime shift, 40-hour week, from September 7, 1965 to March 1, 
1966. 

5. On March 6, 1967, claimant filed a claim for benefits, 
and defendant mailed to plaintiff a Notice to Base Period 
Employer, DUCB Form 183, a copy of which is annexed hereto as 
Exhibit A. 

6. On March 10, 1967 and March 11, 1967, claimant worked 
for plaintiff as a stock clerk, daytime shift, 40-hour week, at 
$1.40 per hour. 

7. On March 13, 1967, plaintiff mailed to claimant an 
offer of employment, a copy of which is annexed hereto as 
Exhibit B. 

8. On March 14, 1967, defendant mailed a Notice to Principal 
Base Period Employer of Benefit Payment, DUCB Form 183A, a copy 
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of which is annexed hereto as Exhibit C,. 
9. On March 23, 1967, plaintiff filed an appeal from 
the payment of benefits to claimant. A copy of the appeal is 
annexed as Exhibit D. 
10. On April 5, 1967, defendant's Appeals Examiner dis- 
missed plaintiff's appeal. A copy of the Memorandum Decision 
of the Appeals Examiner is annexed as Exhibit E, | 


11. On April 6, 1967, plaintiff appealed from the Mem- 
orandum Decision to the District Unemployment Compensation 
Board. A copy of the appeal is annexed as Exhibit F, 

12. On April 18, 1967, the District Unemployment Compen- 
sation Board dismissed plaintiff's appeal. A copy of the 
resolution of the Board is annexed as Exhibit G. : 

13. The first notice given to plaintiff of the deter- 
mination by defendant that claimant was eligible for benefits 
was the Notice of Benefit Payment, dated March 14, 1967, a copy 
of which is annexed hereto as Exhibit C. | 
WHEREFORE , plaintiff prays: | 


1. That the resolution of the District Unemployment 


Compensation Board dated April 18, 1967 be vacated; 
2. That the appeal of plaintiff dated March 13, 1967, 
| 
with respect to the claim of D. E. Cockrell be remanded for 


a hearing on the merits before the District Unemployment 


Compensation Board; and | 


3. That no payment of benefits to claimant D, E. Cock- 
rell be charged to the account of plaintiff pending a final 


determination on the merits of plaintiff's appeal of March 


13, 1967; and 
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4. That plaintiff have such other and further relief 
in the premises as may be just. 
/s/ BARDYL R. TIRANA, ESQ. 
Attorney for Appellee 
(Filed June 12, 1967) 
\MOTION TO DISMISS BY APPELLANT 
Comes now the defendant, the District Unemployment Compen- 
sation Board, by its attorneys and moves to dismiss the appeal 
for the following reasons: 
1. The plaintiff has failed to exhaust its administrative 
remedies. 
2. Complaint fails to state a claim upon which relief 
may be granted. 
/s/ F. G. GORDON, JR. 
/s/ JAMES M, PORTRAY, JR. 
/s/ GEORGE A. ROSS 
Attorneys for Appellant 
(Filed June 15, 1967) 
MOTION OF APPELLEE FOR SUMMARY JUDGMENT 
Plaintiff Wm. Hahn & Co., Inc. hereby moves this Court 
for Summary Judgment for the reason that the pleadings show 
that there is no genuine issue as to any material fact and 
that plaintiff is entitled to a judgment as a matter of law, 
as follows: 
1. That the resolution of defendant District Unemploy- 
ment Compensation Board dated April 18, 1967 be vacated; 
2. That the appeal of plaintiff dated March 13, 1967, 
with respect to the claim of D. E, Cockrell be remanded for 


a hearing on the merits before the District Unemployment 


Compensation Board; and 
3. That no payment of benefits to claimant D.E. Cockrell 


be charged to the account of plaintiff pending a final deter- 


mination on the merits of plaintiff's appeal of March 23, 1967. 
| 


BARDYL RIFAT TIRANA, ESQ. 
Attorney for Appellee 


(Filed June 15, 1967) 


STATEMENT OF APPELLEE OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE | 


In support of its Motion for Summary Judgment, and pursuant 
to Local Rule 9 (h), plaintiff hereby states that the following 
are material facts as to which there is no genuine issue: 

1. On March 6, 1967, defendant mailed to plaintiff a 
notice stating that claimant D. E. Cockrell had filed a claim 
for benefits payable under the District of Columbia Unemploy- 


ment Act, and setting forth a monetary determination of the 


| 
claim. The notice (Exhibit A to the complaint) made no deter- 


mination as to the eligibility of claimant to receive benefits. 
| 


2. On March 10 and 11, 1967, claimant returned to work 
| 


for plaintiff. 


3. On March 13, 1967, plaintiff mailed to claimant an 
offer of employment, Exhibit B to the complaint. | 


4. On March 14, 1967, defendant mailed to plaintiff a 
| 


notice (Exhibit C to the complaint) that it had made a payment 
of benefits to Sinamant and was charging plaintiff with the 
payment. This was the first notification to plaintiff by 
defendant that it had determined that claimant was eligible 


| 
to receive benefits, BARDYL RIFAT TIRANA, ESQ. 
Attorney for Appellee 
| 


(Filed December 20, 1967) 


ORDER 

This matter having come on before the Court on October 5, 
1967, on Plaintiff's Motion for Summary Judgment, and on 
Defendant's Motion to Dismiss, and counsel for Pleintiff and 
Defendant having been heard, it is by the Court, this 18th 
day of October, 1967, 

ORDERED, ADJUDGED AND DECREED: 

1. That the Motion of Plaintiff for Summary Judgment 
is herebv granted; 

2. That the resolution of Defendant District Unemploy- 
ment Compensation Board dated April 18, 1967, dismissing the 
appeal of Plaintiff, is hereby vacated; 

3. That the appeal of Plaintiff to Defendant District 
Unemployment Compensation Board dated March 13, 1967, with 
respect to the'iclaim of D. E. Cockrell, is hereby remanded 
for a hearing on the merits; 

4 That Defendant District Unemployment Compensation 
Board shall not charge to Plaintiff's account the payment of 
any benefits to claimant D. E. Cockrell pending a final deter- 
mination on the merits of Plaintiff's appeal; and 

5. That the Motion of Defendant to Dismiss is denied. 


/s/ JOHN J. SIRICA 
United States District Judge 


APPROVED as to form: 


/s/ EF. G. Gordon, Jr. 
Attorney for Defendant 


(Filed October 26, 1967) 
MOTION FOR RECONSIDERATION 


Comes now the defendant by its attorneys and moves for 
reconsideration of the judgment in favor of the plaintiff. 
For grounds of this motion it says: 

1. That plaintiff's failure to appeal the defendant's 


initial determination within the ten day period has been 


uniformly held by the Courts in this jurisdiction as a 
failure to exhaust its administrative remedies. 

2. The Court did not have jurisdiction to vacate the 
resolution of defendant dated April 18, 1967, dismissing the 
appeal of plaintiff, under the District of Columbia UnempLoy- 
ment Compensation Act. 


/s/ JAMES M, PORTRAY, JR. 
/s/ F. G. GORDON, JR. 
/s/ GEORGE A. ROSS 
Attorneys for Appellant 
| 


(Filed December 20, 1967) 
_ ORDER DENYING MOTION FOR RECONSIDERATION 
Upon consideration of the motion of Defendant for recon- 
sideration of judgment in favor of Plaintiff filed herein, 
October 26, 1967 it is this 20th day of December, 1967, 
ORDERED that the said motion be and the same hereby is 


denied. 


ROBERT M. STERNS, Clerk 


By__/s/ Amelia G, Shannon 
Deputy vLerk 


[s/ JOHN J, SIRICA 
Presiding Judge 


(Filed January 17, 1968) 
NOTICE OF APPEAL 
Notice is hereby given this 17th day of January, 1968, 


that District Unemployment CompenSation Board, Defendant here- 


by appeals to the United States Court of Appeals for the 
District of Columbia from the order of this Court entered on 
the 20th day of December, 1967 in favor of Wm. Hahn & Co., Inc., 
plaintiff against said defendant. 


| /s/ F. G. GORDON, JR. 
Attorney for Appellant 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing brief have 
been mailed, postage prepaid, this day of March 1968 to 
Bardyl R. Tirana, 'Esq. Attorney for Appellee Wm. Hahn & Co., 
Inc., Amram, Hahn & Sundlun, 700 Colorado Building, Washington, 
D. C. 20005, 


. G. Gordon, Jr. 


: IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,682 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD, 
Appellant, 


v. 


WM. HAHN & CO., INC., 
Appellee. 


BRIEF FOR APPELLEE 


United States Court of Appeats  BARDYL RIFAT TIRANA 
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(i) 


STATEMENT OF QUESTION PRESENTED 


The District Unemployment Compensation Board having given 
appellee the first notification of its initial determination on March 
14, 1968, and appellee having filed its appeal on March 23, 1968, 
did the appeal meet the ten-day filing requirements of the District 
Unemployment Compensation Act, D.C. Code, 8 46-311(b)? 


(iii) 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,682 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD, 
Appellant, 


Vv. 


WM. HAHN & CO., INC., 


Appellee. 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant, the District Unemployment Compensation Board, 
on March 14, 1967 mailed a notice to appellee, Wm. Hahn & Co., 
advising that'the Board had made a payment of benefits to one D.E. 
Cockrell, and was charging appellee with the payment. (JA 3) This 
was the first notification to appellee that claimant, D.E. Cockrell, 
was eligible to receive benefits. (JA 11) On March 23, 1967, appel- 
lee filed an appeal from the notice of March 14, 1967. (JA 4-5) 


CONCLUSION 


| 
Appellee filed its appeal with the District Unemployment Com- 
pensation Board within the ten-day statutory requirement. The court 
below made no error of fact or law, and its judgment of December 
20, 1967 (JA 12) should be affirmed. : 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF CASE 
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| 
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As its Counterstatement, appellant adopts and refers this 
Court to, the Statement of the Case appearing at pares 2-3 of 
its brief. 

SUMMARY OF ARGUMENT | 

Appellee did not file an appeal to the appellant within ten 
days of the mailing of the initial determination (JS, jAs 2) as 
required by Title 46 Section 311 (b) of the D. C, Code. The 
rch 8, 1967 and appellee did not appeal 


notice was mailed on Ma 


this notice until March 23, 1967 (J. A. 4) Clearly noted on the 


form is the following: "You have a right to appeal this deter- 
mination, provided you notify this Board in writing within ten 
days from the mailing date of this notice. Do not file an appeal 
without reading the information stated on the reverse side of this 
notice." Also on the reverse side it is noted: "EMPLOYER APPEALS: 
An appeal must be specific, and not a mere protest, and may be 
based upon issues of disqualification, basic eligibility, or 
monetary determination. If an appeal is filed, the employer must 
be prepared to prove his contention and to appear and testify at 
the hearing." 

Appellee actually filed an appeal from the "Notice to Princi- 
pal Base Period Employer" which was mailed on March 14, 1967, (J. 
A. 3) The appeal from this notice was filed on March 23, 1967. 
(J. A. 4) Clearly noted on this form is the following notation: 
"Employers cannot appeal the payment shown on this notice." 

ARGUMENT 


‘The Trial Court Committed Error In Finding 
Appellee's Appeal Was Timely 


Appellee has confused the initial determination (Notice to 


Base Period Employer) (J. A. 2) which was mailed on March 8, 1967 


with the "Notice to Principal Base Period Employer." (J. A. 3) 
which was mailed on March 14, 1967. The former is appealable, 
the latter is not. 
The appellee relies on Wm. Hahn & Co., Inc. v. District Un- 
loyment Compensation Board, Civil Action No, 465-66. The 
cases are easily distinguishable. In the earlier case, appellee 


filed a timely appeal to the initial determination and was pro- 


perly before the Court. Whereas in the case at bar, the appellee 


did not file a timely appeal and therefore did not exhaust its 


administrative remedies. 


In summary, appellant submits that appellee did not file a 


| 
| 
CONCLUSION | 
| 
| 


timely appeal to its initial determination mailed on March 8, 1967; 


therefore, the decision of the lower court should be ‘reversed. 
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